IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PP
EASTERN DI VI SI ON

JACQUELI NE EXUMt PETTY, BERNARD BUCKHALTER
THE COLUMBUS- LOAMNDES CHAPTER OF THE NAACP
and the LOWDES COUNTY VOTERS LEAGUE, FCR
THEMSELVES AND THOSE SIM LARLY S| TUATED,
Plaintiffs

V. NO. 1: 92CVv335-B-D

BAPTI ST MEMORI AL HEALTH CARE SYSTEM | NC. ,
DW GHT COLSON, WALT WLLIS, and JOHNNY MACK
McCRARY, individually and in their official
capacities as elected nenbers of the Board
of Supervisors of Lowndes County, M ss.,
B. L. McBRIDE, JI MW GALLOMY, SAM Kl NDRED,
and DAVID CURTIS, individually and in their
of ficial capacities as appoi nted nenbers
of the Board of Trustees for Golden Triangle
Regi onal Medi cal Center, ADVENTI ST HEALTH
SYSTEM COLUMBUS- LOMNDES HEALTH SERVI CES,
EPI C HEALTHCARE SERVI CES, GOLDEN TRI ANGLE
HEALTH CORPORATI ON, ADVANCED RECOVERY, | NC.,
CHARLI E FAULKNER, Adm ni strator, GIRMC AND
THE W LLOABROOK FOUNDATI QN,

Def endant s

MVEMORANDUM OPI NI ON

This cause is presently before the court on several notions.
The def endant Bapti st Menorial Health Care System Inc. ("Baptist")
moves for summary judgnent. The defendants, Board of Supervisors
of Lowndes County, Mss. ("Board"), Board of Trustees for Col den
Triangl e Regional Medical Center ("Trustees"), Charlie Faul kner,
and the WI I owbrook Foundation have all noved to dism ss the case

or in the alternative they seek a summary judgnent.? The

The court does not appear to have personal jurisdiction
over defendants Adventist Health System Col unbus-Lowndes Heal th
Services, and Epic Heal thcare Services, as no service of process
has been returned or appearance nmade in their behalf. Therefore,



plaintiffs have before the court a notion to appeal the
magi strates' denial of |eave to anmend the conplaint as well as a
nmotion for a continuance pursuant to Rule 56(f) of the Fed. R G v.
P. Jurisdiction is allegedly based on 42 U S.C. 8§ 1981, 1983,
1985, 1986, 1988, the First and Fourteenth Amendnents to the United
States Constitution, and Title VI of the Gvil R ghts Act of 1964.
Having reviewed all pertinent docunents to the notions at issue,

the court now rul es.

FACTS

I n August 1992, the Board decided to sell or |ease the county
hospital know as the Golden Triangle Regional Medical Center
("hospital"). After eliciting proposals from interested
organi zati ons, the Board decided to negotiate a | ease with Bapti st.

I n Novenber 1992, the plaintiffs filed this action including
Si xteen causes of action against the participants in executing the
| ease as well as all the organi zations conpeting for the bid. The
clainms, summarized, are as follows: Counts I and Il allege that
the | ease to Bapti st, because of a "racial discrimnatory history,"
wll result in discrimnation against African-Anericans and deny
themequal access to the hospital facilities; Count |1l alleges the
sanme resulting discrimnation by Baptist based on religion; Count

|V all eges a violation of the doctrine of separation of church and

the court does not include these defendants in its ruling -- they
are not parties to this action.



state by leasing public property to a religious group that has not
"totally separated" the hospital corporation from the religious
organi zation; Counts V, VI, and VII allege in conclusory fashion,
W t hout any attenpt to assert particular facts, a conspiracy (a) to
di scrim nat e agai nst Afri can- Aneri cans; (b) to discri m nate agai nst
non- Sout hern Baptists; and (c) to violate the doctrine of
separation of church and state; Count VIII alleges a violation of
"Title VI of the Gvil R ghts Act of 1964" because of the alleged
racially discrimnatory policies of Baptist and because it had not
totally separated the hospital fromthe church organization. The
remai nder of the clains allege violations of the M ssissippi
Consti tution.

On January 22, 1993, the court after a hearing on the
plaintiffs' notion for a tenporary restraining order and/or
prelimnary injunction and/or permanent injunction denied the sane,
stating that the plaintiffs had not denonstrated any substanti al
l'i kel i hood of success as to their conplaints of alleged racial and
religious discrimnation, and allowed the Board to execute the

| ease to Bapti st.

|.  APPEAL FROM MAG STRATE' S ORDER

On April 22, 1993, defendant CGolden Triangle Health
Corporation ("GTHC'), filed a notion requesting | eave to anend the
conpl ai nt. The proposed anended conpl aint sought to delete The

Lowndes County Voters League as a plaintiff; to realign GIHC as a



plaintiff, whose own previous request to be so realigned was deni ed
by the court on January 22, 1993; and to add Baptist Menori al
Hospital - Gol den Triangle, Inc. ("BMHGI") as a defendant. GTHC
expl ai ned that the proposed anendnents nmade no substantive changes
in the allegations of the conplaint. The plaintiffs never joined
in or were a party to the notion to amend.

After consideration, Mgistrate Judge Norman L. Gl espie
entered an order on May 10, 1993, denying defendant GIHC s notion
to anend. Defendant GTHC never appeal ed or objected to this order.

After being reassigned to Magi strate Judge Jerry A Davis, the
court, apparently unaware of the prior ruling, issued a second
order on July 22, 1994, again denying the notion to anend. On
August 1, 1994, the plaintiffs served the present notion pending
before the court. The notion does not specify which order the
plaintiffs are appealing but states the reasons for anendnment are
t hr eef ol d:

1. BMHGT is a necessary and proper party;

2. There is a question of law and fact common to
all parties that will arise at trial; and

3. BMI-GT is a party in whose absence conplete
relief cannot be accorded anong those already parties.

None of the current reasons for anendnment were stated by the
GIHC in their original notion to anend. Thus, the issues are
raised for the first tinme on appeal.

The court finds that the nmagistrates' rulings were not

(%)
D
(¢

"clearly erroneous or contrary tolaw" Fed. R Cv. P. 72(a);



Alldread v. Gty of Grenada, 988 F.2d 1425 (5th GCr. 1993). The

magi strates' decisions were based in part on a previous ruling by
this court denying the realignnent requested by GIHC during the
January 22, 1993 hearing. Furthernore, the nmagistrate was correct
in pointing out that it is proper to disallow anmendnent of a
conplaint while a notion for summary judgnent is pending. Overseas

Inns S.A. P.A v. United States, 911 F.2d 1146 (5th Gr. 1990).

| ndeed, the plaintiffs have not even attenpted to show what error
the magistrates commtted but, instead, raise new and different
grounds for amendnent than did GIHC in their original notion

Jordan v. Tapper, 143 F.R D. 567, 571 (D.N. J. 1992) (failure to

present arguments to magistrate constitutes waiver of appeal to

district court); Anna Ready Mx, Inc. v. NNE Pierson Const. Co.,

747 F. Supp. 1299, 1303 (S.D. IIl. 1990) (requiring all argunents
be raised before the mgistrate in the first instance).
Accordingly, the plaintiffs have not denonstrated that either

magi strate's order was clearly erroneous or contrary to | aw

['1. STANDI NG

Def endants Board, Trustees, Charlie Faulkner, and the
W | owbr ook Foundation have all noved to dismss this cause for
anong other things, lack of standing.? Standing is a threshold

i ssue that nust be addressed before a determ nation on the merits

2The plaintiffs have not responded to these notions to
dismss or in the alternative for sunmary judgnent.
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can be nade. In ruling on a nmotion to dismss for |ack of
standing, the trial court nust accept as true all mterial
all egations of the conplaint in favor of the conplaining party.

Warth v. Seldin, 422 U S 490, 501, 45 L. Ed. 2d 343 (1975)

Because the court finds the above-referenced defendants' notion
wel | taken, even in this nost favorable light, the court includes
def endant Baptist, as well as all remaining defendants, in its
di sm ssal of this cause.

It is a firmy established principle of constitutional |aw
that those who seek to invoke the power of federal courts nust

all ege an actual case or controversy. Rohm & Hass Tex. v. Otiz

Bros. Insulation, 32 F.3d 205, 207-08 (5th Cr. 1994); O Shea V.

Littleton, 414 U S. 488, 493, 38 L. Ed. 2d 674, 682 (1974). The
O Shea Court explained that plaintiffs "nust all ege sone t hreat ened
or actual injury." 1d. at 493. "There nust be a personal stake in
the outcome such as to assure that concrete adverseness which
shar pens the presentati on of i ssues upon which the court so | argely
depends for illumnation of difficult constitutional questions.”
Id. at 494 (internal quotation nmarks and citation omtted).
Questions of injury to the general public, in the constitutional
sense, are not to be resolved by the judiciary. Finch v.

M ssissippi State Medical Ass'n, Inc., 585 F.2d 765, 771 (5th Cr.

1978). The plaintiff nust allege that he or she has "sustained or

is imediately in danger of sustaining sone direct injury."



QO Shea, 414 U.S at 494, 38 L. Ed. 2d at 682. Addi tionally, the
injury must be "both real and immediate, not conjectural or
hypot heti cal . " Id. (internal quotation marks and citations
omtted). Abstract injury is not enough. 1d.

Al t hough the Suprenme Court has acknow edged that the concept
of standing has not been definitely and consistently defined, it
has made clear that certain principles are firmy established. In
essence, to establish an Article IlIl case or controversy, a
l[itigant first nust clearly denonstrate that he or she has suffered

an "injury in fact." Warth, 422 U S. at 501; Wiitnore v. Arkansas,

495 U.S. 149, 155, 109 L. Ed. 2d 135, 110 (1990).

The case sub judice does not rise to the | evel of an actual

case or controversy as to invoke the powers of the federal
judiciary. The plaintiffs have not even alleged that they have
ever been discrimnated against by Baptist, Lowndes County, or
anyone. | ndeed, the plaintiffs base their allegations on past
hi story of purported discrimnation and an apprehension of future
discrimnation by Baptist against African-Anmericans and non-
Sout hern Baptists. This subjective apprehensionis insufficient as
a matter of law to satisfy the "injury in fact" requirenment of

standing. Gty of Los Angeles v. Lyons, 461 U S. 95, 102, 75 L.

Ed. 2d 675 (1983) ("[i]t is the reality of the threat of repeated
injury that is relevant to the standing inquiry, not the

plaintiff's subjective apprehension”) (enphasis in original).



Simlarly, the allegations of past discrimnation are
insufficient to create an actual case or controversy. The Lyons
Court noted that "past wongs do not in thensel ves anbunt to that
real and i mredi ate threat of injury necessary to nake out a case or
controversy." 1d. at 103.

In Cone Corp. v. Florida Dep't of Transp., 921 F.2d 1190, 1205

(11th Gr.), cert. denied, 500 U S. 942, 114 L. Ed. 2d 479 (1991),

the Eleventh Circuit noted that a plaintiff denonstrates that he or
she has net the standing requirenents only if he or she "shows t hat
the defendant is likely toinjure the plaintiff." Cone dealt with
a Florida statute that set aside a mnority business participation
program for contracts awarded by the state Secretary of
Transportation. Id. at 1191. The plaintiffs, a group of
caucasi an-owned contracting firns, alleged racial discrimnationin
viol ation of the Fourteenth Arendnent and, as a result, that they
had been deprived of highway construction work. [d. at 1201.
The court held that the plaintiffs had no standi ng since they had
not all eged specific facts to support their allegations:

They allege no facts, however, to support this

all egation; that is, they did not point to any specific

contract they | ost because the Secretary discrimnated

agai nst them on account of their race. In short, the

plaintiffs' allegations of past racial discrimnation at

the hands of the Secretary are nothing nore than bald

conclusions. The plaintiffs' allegation of future injury

suffered the sanme infirmty; the plaintiffs nerely

concluded that . . . "they will be injured in their

busi ness or property."” This conclusory statenent was the
sol e support for their prayer



Id. at 1205-06. Hi ghly instructional was the court's statenent
t hat because the "plaintiffs provided the district court no facts

the court had to predict how the Secretary woul d probably
treat the plaintiffs inthe future if he followed the | aw, and t hus
whet her the plaintiffs were entitled to the relief they sought.”
Id. at 1206-07.

Li kewi se, the court in the instant case woul d have to predict
how Bapti st would treat the plaintiffs without the benefit of any
specific factual allegations to support the plaintiffs' clains.
| ndeed, they are nothing nore than "bald conclusions." The
plaintiffs sinply have not alleged any injury specific to themor
that they are in imedi ate danger of sustaining -- nuch |ess an
injury in general. Thus, the plaintiffs have not distinguished
t henmsel ves from the general public. See Finch, 585 F.2d at 771
("lIitigant lacks standing to sue in federal court if he does not
denonstrate that the actions conpl ai ned of cause himinjury in fact

different fromthat suffered by citizens at |arge"); Schl esinger v.

Reservists Comm to Stop the War, 418 U. S. 208, 222, 41 L. Ed. 2d

706, 719 (1974) (holding questions of injury to the general public
are not to be resolved by the judiciary). Therefore, the

plaintiffs do not have standing to assert their clains.?

3Aside fromthe standing issue, the plaintiffs' conplaint is
facially invalid. Counts I, Il, and IIl purport to allege racia
and/or religious discrimnation. The conplaint contends that an
al | eged Baptist policy requiring that only Southern Baptists
serve on the hospital boards has the "effect” of discrimnation

9



Even if the plaintiffs denonstrated that they have standing to
sue, they have not shown that the intent of the Board and the

Trustees in executing the |lease was notivated by any racial or

and "inpact[s]" African-Anericans and non- Southern Baptists. The
conpl aint, however, does not allege discrimnatory intent or
purpose -- an allegation which if mssing is fatal to the
conplaint. Personnel Admir v. Feeney, 442 U.S. 256, 272, 60 L
Ed. 2d 870 (1979) (discrimnatory inpact nust be traced to
discrimnatory purpose in order to constitute violation of the
Constitution); Chavez v. Tenpe Univ. H gh Sch. Dist. No. 213, 565
F.2d 1087, 1095 (9th G r. 1977) (proof of discrimnatory intent
required even if there is an allegation of discrimnatory
inpact); Flora v. Mwore, 461 F. Supp. 1104, 1115-16 (N.D. M ss.
1978), aff'd without op., 631 F.2d 730 (5th Cr. 1980) (plaintiff
"must show purposeful or intentional discrimnation before
casting upon a defendant the burden to rebut the charge"). Count
IVis sinply contrary to clearly established | aw on gover nnent

i nvol venent with church-based hospitals. The plaintiffs

al l egation of the organi zations not being "totally separated” is
not the standard, is conclusory, and does not state a cl ai mupon
which relief can be granted. Counts V, VI and VII are wholly
insufficient to satisfy the heightened pl eading requirenents of a
conspiracy claim Dayse v. Schuldt, 894 F.2d 170 (5th G r. 1990)
(conclusory allegations of conspiracy cannot, absent reference to
material facts, constitute grounds for 8§ 1983 relief); Arsenaux
v. Roberts, 726 F.2d 1022 (5th G r. 1982) (same); Slotnick v.
Stavi skey, 560 F.2d 31 (1st Gr. 1977), cert. denied, 434 U S
1077, 55 L. Ed. 2d 783 (1978) (sane). Again, the plaintiffs

all egations are nerely bald conclusions conpletely devoid of any
supporting factual references. Finally, Count VIIl alleges a
violation of Title VI of the Gvil R ghts Act of 1964. It is
firmy established that a plaintiff nmust, at the very | east,

all ege that he or she is an intended beneficiary of a "program or
activity receiving Federal financial assistance" and that the

all eged discrimnation occurred in connection with the sane. See
Doe v. St. Joseph's Hospital, 788 F.2d 411, 418-420 (7th G
1986); Flora, 461 F. Supp. at 1115. The plaintiffs have done
nei t her.

10



religious animus or any desire to pronote a religion or
di scri m nate agai nst any racial group.*

The Suprenme Court has clearly indicated that transactions
bet ween governnent entities and religious institutions to provide

health care are constitutionally permssible. Bradfield v.

Roberts, 175 U S. 291, 44 L. Ed. 168 (1899). At issue in

“The plaintiffs did not respond to the substantive
all egations in defendant Baptist's notion for sumary judgnent
but, instead, noved for a 56(f) continuance in order to give the
plaintiffs adequate tinme to conduct the discovery necessary to
respond to the summary judgnent notion. The court denies this
notion as noot. Even if the court were to evaluate the notion on
its nmerits, it would not change its position. To oppose a
summary judgnment under Rule 56(f), a party nust file an affidavit
explaining: (1) the information sought and how it is to be
obtai ned; (2) how a genuine issue of material fact will be raised
by that information; (3) what efforts the affiant has nmade to
obtain the information; and (4) why those efforts were
unsuccessful. See, e.qg., SSEC v. Spence & G een Chem Co.,
612 F.2d 896, 901 (5th G r. 1980), cert. denied, 449 U S. 1082,
66 L. Ed. 2d 806 (1981); First Nat'l Bank v. GCties Service Co.,
391 U S. 253, 294, 20 L. Ed. 2d 569 (1968). Al the plaintiffs
have alleged in their affidavit is the need to depose individuals
to establish the conspiracy to discrimnate and give away public
property. No nention of any of the other causes of action is
made. Informative is the excuse given by the plaintiffs for
their failure to obtain this information -- "I . . . have
attenpted t[o] obtain this information w thout going through the
expense and tine of taking depositions.” The plaintiffs cannot
be allowed to sit and wait for a notion for summary judgnent
before taking any action towards proving their allegations.
Clearly, the plaintiffs have failed to establish any cause for
the granting of such a notion. See Volk v. D. A Davidson & Co.,
816 F.2d 1406, 1416 (9th Cr. 1987) (summary judgnment will not be
del ayed for discovery on factual issues that the novant has
al ready negated with affirmative evidence); Paul Kadair, Inc. v.
Sony Corp., 694 F.2d 1017, 1030 (5th G r. 1983) (noting that Rule
56(f) cannot be relied upon to defeat a notion for sunmmary
j udgnment "where the result of a continuance to obtain further
i nformati on woul d be wholly specul ative").

11



Bradfield, was a contract that allowed for the District of Col unbia
to pay for the construction of a new wng for a private hospital
affiliated with the Catholic Church. [d. at 292. The Court noted
that there was nothing in the articles of incorporation which
mentioned the religion or faith of the incorporators and that it
was "sinply the ordinary case of the incorporation of the hospital
for the purpose of which such an institution is generally
conducted.” 1d. at 297. More significantly, the Court held that
is was "wholly immterial” that the hospital was alleged to be
conduct ed under the auspices of the Catholic Church. 1d. at 298.
The Court expl ai ned:

The facts stated above [noting the affiliation between
the church and the hospital] do not in the | east change
the legal character of the hospital, or nake a religious
corporation out of a purely secul ar one as constituted by
the law of its being. Whet her the individuals who
conpose the corporation under its charter happen to be
all Roman Catholics or all Methodi st or Presbyterians or
Unitarians . . . is of no consequence with reference to
the law of its incorporation, nor can the individua
beliefs upon religious matters of the various
incorporators be inquired into. Nor is it material that
t he hospital may be conducted under the auspices of the
Roman Catholic Church. . . . That the influence of any
particul ar church may be powerful over the nenbers of a
non-sectarian and secul ar corporation, incorporated for
a certain purpose and with clearly stated powers, is
surely not sufficient to convert such a corporation into
a religious or sectarian body. . . . [T]hose powers are
to be exercised in favor of anyone seeking the
m nistrations of that kind of institution.

ld. at 298-99. Thus, the Bradfield case was a nuch stronger
exanpl e of a governnent entity involving itself wth a church-based

hospi tal organization. It would follow then, that Lowndes

12



County's invol venent with Baptist, nerely |l easing the hospital, is

clearly free of any constitutional entanglenents. See also Bowen

v. Kendrick, 487 U.S. 589, 101 L. Ed. 2d 520 (1988) (follow ng

Bradfield, holding permssible, federal grants to non-profit
private organi zations for secul ar use).

The Fifth Grcuit followed this reasoning in United States v.

Crouch, 415 F.2d 425 (5th Cr. 1969). The court in Crouch stated
that "a showing of nere ownership and control of the hospital by
t he Bapti st Convention was insufficient to establish that the work
performed by the hospital was of a religious nature.” 1d. at 429.
In affirmng the district court's decision, the Fifth Crcuit
expl ai ned:
There is nothing in the record from which it my be
inferred that the hospital staff nenbers or enpl oyees or
patients nust be of the Baptist faith, nor is there any
showing that the Baptist Religion is practiced in the
hospital or that religious worship is inposed on its
patients or enpl oyees.
Id. Simlarly, there is no indication in the articles of
i ncorporation, bylaws, or the |ease agreenent itself that any

particular religion is required of the enployees, the board

nenbers, or the patients.® Furthernore, there is no evidence that

°The plaintiffs object to certain statements nade in
affidavits filed by Baptist as hearsay or conclusory statenents.
It is not necessary to rule on these objections as the court does
not base its findings on these statenents. The court does,
however, point out that the affidavit of Gregory M Duckett
indicates that he is an African-American and a non- Sout hern
Bapti st nmenber of the Board of Directors at the BVH GI -- the
very hospital that allegedly discrimnates against the sane.

13



any particular religious faith is inposed on the sane. These
docunents establish that the BMHGI is a secular, non-profit
organi zati on, created for the purpose of operating a general, acute
care hospital and related health services and not to pronote the
religious beliefs of the Southern Baptist Convention or

di scrimnate on the basis thereof.

[11. STATE LAW CLAI M5
The court, finding no remaining federal clains, dismsses the

pendent state clains. United Mne Wirkers v. G bbs, 383 U. S. 715,

16 L. Ed. 2d 218 (1966); see also Wng v. Stripling, 881 F. 2d 200,

204 (5th Cr. 1989) ("[o]rdinarily, when the federal clains are
di sm ssed before trial, the pendent state clains should be

di sm ssed as well").

V. CONCLUSI ON

For the foregoing reasons, the court dism sses the plaintiffs
federal clains for lack of standing. The court al so dism sses the
plaintiffs pendent state clains wthout prejudice.

TH S t he day of May, 1995.

NEAL B. BI G&ERS, JR
UNI TED STATES DI STRI CT JUDGE

14



